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Hicks: Professionalism

15. Professionalism
The Honorable S. Maurice Hicks, Jr.
Jirdge, U.S. District Court, WD. ofLouisiana
Shreveport, Louisiana
I. Professionalism

Welcome to your annual reminder of your duties as a licensed lawyer. Your duties extend to clients, opposing counsel, the court and to the
public at large.
In 1820, L rd Brougham made this statement before the House of
Lords, as he was serving as counsel to Queen Caroline, who had been put
on trial by her husband, King George IV of Great Britain, on a bogus
charge of adultery, after she refused to leave the country.
He said:
An advocale, in the discharge of his duty, knows but one person in
all the world, and that person is his client. To save that client by all
means and expedience, and at all hazards and costs to other persons,
and among them to himself, is his first and only duty: and in performing this duty he must not regard the alarm, the torments, the destruction he may bring upon others. Separating the duty of a patriot
from that of an advocate, he must go on reckless of the consequences, though it should be his unhappy fate to involve his country
in confusion.
The charges against Queen Caroline were dropped.
Why does Lord Brougham's "damn the torpedoes" approach seem
to permeate so itany phases of the practice of law? Is it as simple as ego
v. ego? Is it a case of manipulation of behavior, one lawyer's attempts to
"push the buttons" of opposing counsel? Or is it simply a case of following the money?
One author explains it this way: "One crucial reason that Lord
Brougham's ethic has been so popular with the Bar is that the duties it
Isuggests] have largely coincided with attorneys' own economic interests. In a market-based system of legal representation, it is convenient
for lawyers to leave no stone unturnedfor clients who pay by the stone. "

Ethics sometimes competes with professionalism; sometimes they
bump into each other; sometimes they are distinct concepts. Former
Georgia Supreme Court Justice Harold Clarke said it best:
Ethics is the minimum standard required of all lawyers, while professionalism is a higher standard expected of all lawyers.
It is sometistmes hard to distinguish between ethics and professionalism. Many, if not most, of the LSBA Rules of ProfessionalConduct relate to ethical behavior. For example:
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1. Rule 3.3: Candor Toward the Tribunal
2. Rule 3.4: Fairness to Opposing Party and Counsel
3. Rule 3.5: Impartiality and Decorum of the Tribunal
4. Rule 4.1: Truthfulness in Statements to Others
Is it becoming habit to be as slippery as possible? Are you a "loophole lawyer," always looking for a subtle, nuanced definition of the
truth? The chair of the ABA Ethics Committee was asked whether lawyers could ever lie. "No," he replied, "it would be ungentlemanly,
unlawyerlike and wrongful." But then, when asked about whether a lawyer might misrepresent his client's settlement authority or instructions,
he backtracked: "Oh ... That's different . .. That's tactics."'

Are those "tactics" ethical? Those "tactics" involve conscious, deliberate choices by lawyers. Your choices have consequences. Here is a
simple fact of life in the legal profession: Don't expect sympathy if you
foul up. Grievance committees, disciplinary counsel, judges, and especially jurors, are not in awe of lawyers. Involvement with a grievance
committee or a malpractice jury, or a judicial hearing on sanctions, can
provide an electrifying reality check. Laymen look at lawyers differently:
they are not predisposed to believe that your conduct stemmed from ignorance, carelessness or stupidity.
Consider this note from Juror #5:
Your Honor,
I am tired of spending day after day wasting my time listening to
this bullcrap. This is cruel and unusual punishment. The plaintif is
an idiot. He has no case. Why are we here? I think my cat could better answer these questions . . . and he wouldn't keep asking to see a

document. I've been patient. I've sat in these chairs for 7 days now.
If I believed for a second this was going to end on Thursday I might
not go crazy. This is going to last for another 4 weeks. I cannot take
this. I hate those lawyers and prayed one would die so the case
would end. I shouldn't be on this jury. I want to die. I don't want to
be thanked for my patience. I want to die!! Well, not for real but that
is how I feel sitting here. I am the judge, you've said that over and
over. Well, I am not fair and balanced. I hate the plaintif (sic). His
ignorance is driving me crazy. I know I'm writing this in vain but I
have to do something . . . for my sanity. These jury chairs should
come with a strait jacket. An entire day today and'we're still on the
same witness. The defense hasn't even started yet and we have 3
days left. 3 days my ass. Not that the defense needs a turn considerEmphasis added. See W. Bradley Wendel, Symposium: the Legql Profession, Looking Backward: Regulation of Lawyers Without the Code, the Rules, or the Restatement:

Or, What Do Honor And Shame Have To Do With Civil Discovery Practice?,2003 Fordham L. Review 1567, n. 128-29 (March 2003).
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ing the plaintif (sic) and his lawyer (who looks like the penguin)
have no case!!!! Thanks for letting me get this off my chest. Please
keep the disorderlies nearby.. I may need them.
Juror :5
As you car: see, jurors do more than evaluate evidence.
II. Professionalism, Ethics and Depositions
Oral depositions are generally regarded as the most valuable and
productive of all discovery methods. Depositions are particularly vulnerable to abusive :onduct by lawyers. Some lawyers approach a deposition
as if the free world depends on the outcome. Some attorneys see depositions as a moncy-making opportunity, deposing a nearly endless list of
witnesses. Some attorneys, relishing the role of "defender of the client,"
perceive a deposition to afford a prime opportunity to disrupt questioning
by opposing counsel, to delay the opposition's access to information, and
to impress the -lient with frequent arguments and unnecessary objections.
Discovery is a useful example of choosing professional behavior
because it takes place, by and large, under the judicial radar. Although
discovery practice is extensively governed by rules of civil procedure,
these rules are largely in the background of day-to-day interactions between lawyers. Lawyers have been traditionally concerned with maintaining good relationships with opposing counsel, keeping their present
clients happy, attracting future business, and staying in the good graces
ofjudges who pieside,over their cases.
Lawyers seerm immune to informal sanctions, such as talk among
members of the bar or "war stories" that might denigrate their reputations. The possible loss of individual lawyer credibility with trial judges
does not seem to occupy a high ranking on the list of lawyer concerns. It
should.
Some, lawyers do not mind having their names associated with egregiously bad conduct, whether unprofessional, unethical or merely sanctiohable. The infamous deposition example in Paramount Communications, Inc. v. QVC Network, Inc., 637 A.2d 34 (Del. 1994) is worth noting here. Obnoxious aggressive conduct by a lawyer at a deposition is
not necessarily usethical; it is almost always unprofessional; it is subject
to the imposition of judicial sanctions; it certainly can be the subject of a
disciplinary inquiry; it absolutely does not enhance the legal profession.
A. [Mr. Liedike] I vaguely recall [Mr. Oresman's letter] .... I think

I did read it, probably.
Q. (By Johnston [Delaware counsel for QVC] ) Okay. Do you
have any idea why Mr. Oresman was calling that material to
your attention?
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Jamail: Don't answer that. How would he know what was going on in Mr.Oresman's mind? Don't answer it. Go on to your
next question.
Johnston: No, Joe-Jamail:He's not going to answer that. Certify it. I'm going to shut it
down if you don't go to your next question.
Johnston: No. Joe, Joe-Jamail: Don't "Joe" me, asshole. You can ask some questions, but
get off of that. I'm tired of you. You could gag a maggot off a meat
wagon. Now, we've helped you every way we can.
Johnston: Let's just take it easy.
Jamail:No, we're not going to take it easy. Get done with this.
Johnston: We will go on to the next question.
Jamail: Do it now.
Johnston: We will go on to the next question. We're not trying to
excite anyone.
Jamail: Come on. Quit talking. Ask the question. Nobody wants to
socialize with you.
Johnston: I'm not trying to socialize. We'll go on to another question. We're continuing the deposition.
Jamail:Well, go on and shut up.
Johnston: Are you finished?
Jamail: Yeah, youJohnston: Are you finished?
Jamail: I may be and you may be. Now, you want to sit here and
talk to me, fine. This deposition is going to be over with. You don't
know what you're doing. Obviously someone wrote out a long outline of stuff for you to ask. You have no concept of what you're doing. Now, I've tolerated you for three hours. If you've got another
question, get on with it. This is going to stop one hour from now,
period. Go.
Johnston: Are you finished?
Thomas: Come on, Johnston, move it.
Johnston: I don't need this kind of abuse.
Thomas: Then just ask the next question.
Q.(By Johnston) All right. To try to move forward, Mr. Liedtke,. .
. I'll show you what's been marked as Liedtke 14 and it is a covering
letter dated October 29 from Steven Cohen of Wachtell, Lipton,
Rosen & Katz including QVC's Amendment Number 1 to its
Schedule 14D-1, and my question-338
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A. No.

Q.--to you,

sir, is whether you've seen that?
A. No. Look, I don't know what your intent in asking all these questions is, but, my God, I am not going to play boy lawyer.
Q.Mr. Liedtke-A. Okay. Go ahead and ask your question.
Q. --I'm trying to move forward in this deposition that we are entitled to take. I'm trying to streamline it.
Jamail: Come on with your next question. Don't even talk with this
witness.
Johnston: I'm trying to move forward with it.
Jamail: You understand me? Don't talk to this witness except by
question. Did you hear me?
Johnston: Iheard you fine.
Jamail: You fee makers think you can come here and sit in somebody's office, get your meter running, get your full day's fee by asking stupid questions. Let's go with it.
Rule 30 of the Federal Rules of Civil Procedure now limits the
number of depositions to ten (10) per side. Each deposition is limited to
seven (7) hours, absent a court order or agreement of the parties.
Fed. R. Civ. P. 30(d):
Any objection during a deposition must be stated concisely and in a
non-argumentative and non-suggestive manner. A person may instruct a deponent not to answer only when necessary to preserve a
privilege, to enforce a limitation directed by the court, or to present
a motion u:3der Rule 30(d)(4).
Contrast FRCP Rule 30(d) with Article 1443(B) of the Louisiana
Code of Civil Procedure:
Any objection during a deposition shall be stated concisely and in a
non-argumentative and non-suggestive manner. Counsel shall cooperate with and be courteous to each other and to the witness and

otherwise conduct themselves as required in open court and shall be
subject to the power of the court to punish for contempt.
The Texas provision is a bit more restrictive. Some say the role of a
witness's attorney is reduced to that of a potted plant under this succinct
rule:
Objections to questions during the oral deposition are limited to
"Objection, leading" and "Objection, form." Objections to testimony durir g the oral deposition are limited to "Objection, nonresponsive." These objections are waived if not stated as phrased dur-
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ing the oral deposition. All other objections need not be made or recorded during the oral deposition to be later raised with the court.
The objecting party must give a clear and concise explanation of an
objection if requested by the party taking the oral deposition, or the
objection is waived.
Argumentative or suggestive objections or explanations waive objection and may be groundsfor terminating the oral deposition or
assessing costs or other sanctions.
So what did the Delaware court think about Mr. Jamail's deposition
conduct? The Supreme Court of Delaware attached an addendum to its
opinion, dealing solely with attorney misconduct:
... The misconduct noted in the Addendum is an aberration which
is not to be tolerated in any Delaware proceeding.
637 A. 2d at 5 n.2.
The court went on to note that counsel "are expected to put an end
to conduct such as that perpetrated by Mr. Jamail on this record."
And, as for the comments about another side's expert witnesses
made during closing argument to the jury, the Louisiana 01 Circuit Court
of Appeal characterized those statements as "unprofessional." 2 The opinion referred to Article 371 of the Louisiana Code of Civil Procedure,
which states:
An attorney at law is an officer of the court. He shall conduct himself at all times with decorum, and in a manner consistent with the
dignity and authority of the court and the role which he himself
should play in the administration of justice.
He shall treat the court, its officers, jurors, witnesses, opposing
party, and opposing counsel with due respect; shall not interrupt opposing counsel, or otherwise interfere with or impede the orderly
dispatch of judicial business by the court; shall not knowingly encourage or produce false evidence; and shall not knowingly make
any misrepresentation, or otherwise impose upon or deceive the
court.
For a violation of any of the provisions of this article, the attorney at
law subjects himself to.punishment for contempt of court, and such
further disciplinary action as is otherwise provided by law.
Accordingly, the article unequivocally mandates that attorneys treat the
court, witnesses opposing counsel and opposing parties with due respect.
The line between zealous representation on one hand, ethical misconduct, unprofessional conduct on the other can blur and even intersect.
Beware the consequences of bad conduct.
2

See Cooper v. United Southern Assur. Co., 718 So.2d 1029 (La. App. I Cir.1998).

-

340

https://digitalcommons.law.lsu.edu/mli_proceedings/vol54/iss1/19

-

6

Hicks: Professionalism

III. The Roleof Judges
The legal ,rofession pays careful attention to the substantive law
explicated by courts but pay little attention to the institutional role of
courts as standard-bearers for the legal profession. Practicing attorneys
tend to be most concerned with their clients' pursuit of discrete outcomes. However, judges can and ought to be key figures in maintaining
and advancing othical integrity and professionalism in the legal profession.
Judges also wield direct and substantial authority in the immediate
discipline of lawyers. Although attorney misconduct often occurs away
from the courthouse, acts of incivility, incompetence, and other misconduct may be subject to judicial review. Reminding attorneys in the heat
of battle of the higher values that should command our allegiance is an
important tool judges can use to reinforce civility and professionalism
within the adversarial trial system.
By demanding more and not accepting less, judges can make a significant impact on the professional conduct of lawyers in their courts.
This message may seem like all bark and no bite, but it is one that bears
mentioning beca.use private warnings and trial sanctions are simply not
enough incentive to some attorneys to improve their behavior. Sometimes a threat to a lawyer's liberty or to his license are the only ways of
obtaining compliant behavior.
.What is considered "sanctionable"? I follow my colleague holdings:
* Missed deadlines, improper readings of rules, and insufficient office management, which unnecessarily extend litigation and
cause urnecessary expense. Simoneaux v. New York Life Insur.
Co., Ruiling and Order, 2000 CV 755 (MD La. Feb.
2002)(Polozola, J.)
* Abusive discovery tactics such as failing to adhere to reasonable
deadlines in defiance of court scheduling orders. McLeod, Alexander, Powel & Apffel v. Quarles, 894 F.2d 1482 (5th Cir.
1990).
* Failure to agree to reasonable requests for extensions of time because of good faith conflicts. Gardner v. Waterman Steamship
Corp., 2002 WL 31115252 (E.D. La. Sept. 23, 2002).
* Failing to be responsive, particularly continued failure to return
phone calls. Norris v. Progressive Insur. Group, 2000 WL
973654 (E.D. La. July 13, 2000).
* Groundless allegations of judicial bias. Fox v. LAM, 632 So.2d
877 (La. App. 2d Cir. 1994).
* Failure to properly supervise inexperienced and junior attorneys
in complex litigation. Piotrowski v. City of Houston, 1998 WL
' 268827 (S.D. Tex. May 5, 1998).
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*

Sloppy work product including, "intentional deception or lack of
regard for the accuracy of information furnished to the court."
Lagrone v. Johnson, 2002 WL 87465 (N.D. Tex. Jan, 22, 2002).
* Telling opposing counsel to "kiss my ass"; telling the judge:
"Judge, I don't want to deal with this idiot"; name calling; refusing to apologize for name calling; objecting to rulings with an
audible explicative. U.S. v. Ortlieb, III, 274 F.3d 871 ( 5th Cir.
2001).
IV. Sanctions for Abusive Behavior
In re First City Bancorporation of Texas Inc., 282 F.3d 864, 865866 (5th Cir. 2002). Fifth Circuit affirms monetary sanction of
$22,500 imposed by bankruptcy court.

Greenfield deposed A. Robert Abboud, a director of First City and a
claimant in bankruptcy for indemnification of legal expenses. One day
before the deposition, the bankruptcy court directed the parties to restrict
the deposition to issues pertinent to Abboud's indemnification claim. The
bankruptcy court also denied Greenfield's motion for leave to refer to a
confidential report compiled by Baker & Botts for the audit committee at
First City. Finally, the bankruptcy court urged Greenfield not to engage
in personal attacks during the deposition.
At the deposition, in apparent defiance of the bankruptcy court's
order, Greenfield used the Baker & Botts report in the questioning of
Abboud. Also during the deposition, the parties continued to disagree
about the proper scope of the deposition inquiry. So, they again went to
bankruptcy court to clarify the exact issues to be covered at the deposition. At this second telephone hearing, the bankruptcy court once more
cautioned Greenfield to refrain from personal attacks.
Despite these multiple warnings, during the deposition Greenfield
stated that "I am going to have Mr. Abboud indicted." He also accused
Schaffer of having been fired from Sullivan and Cromwell. Greenfield's
obnoxious behavior, however, was not limited to Abboud's deposition.
Some of the other statements made by Greenfield during the bankruptcy
proceeding-noted by both the district court and the bankruptcy courtare the following:
* He characterized other attorneys, including an Assistant United
States Attorney, as (1) a "stooge"; (2) a "puppet"; (3) a "weak
pussyfooting 'deadhead' " who "had been 'dead' mentally for ten
years"; (4) "various incompetents"; (5) "inept"; (6) "clunks"; (7)
"falling all over themselves, and wasting endless hours"; (8) "a
bunch of starving slobs"; and (6) an "underling who graduated from
a 29th-tier law school."
* He called the chairman of First City a "hayseed" and a "washed-up
has been," and he also called other First City directors "scoundrels."

-
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*

*

*
*

He referred to one law firm, Carrington, Coleman, Sloman & Blumenthal, LL.P. as "stooges" of another law firm, Vinson & Elkins,
L.L.P.
He referred to the work of other attorneys as "garbage" that demonstrated "legal incompetence" while involving "ludicrous additional
time and e).pense."
He asserted that Vinson & Elkins was using First City as a "private
piggybank."
He descrited an executive compensation plan approved by the
bankruptcy court as a "bribe."
The bankruptcy court found that Greenfield's "egregious, obnox-

ious, and insulting behavior . .. constituted an unwarranted imposition

upon and an affront to [the bankruptcy court] and the parties and practitioners who have appeared in this bankruptcy that should not have to be
endured in the future." Accordingly, the bankruptcy court imposed a
monetary sanctibn of $22,500 and barred Greenfield from practicing in
the bankruptcy courts of the Northern District of Texas unless he first
obtained written permission from the court. The Fifth Circuit affirmed.
Carroll v. Jaques Admiralty Law Firm, P.C 110 F.3d 290, 292
(5th Cir. 1)97). Fifth Circuit affirms sanction of $7, 000 against defendant attorney (who was the deponent) for cursing at plaintiffs
attorney during deposition.

Carroll filed suit against Jaques and his law firm, The Jaques Admiralty Law Firm, P.C., asserting several claims arising from the defendants' alleged negligent representation of Carroll in a lawsuit several
years earlier. Al his videotaped deposition, which lasted for more than
four hours, Jaques threatened and cursed at Carroll's attorney. The following is a brief excerpt from the deposition testimony that exemplifies
Jaques's egregious conduct:
Q. So, you knew you had Mr. Carroll's file in theA. Where the f--- is this idiot going?
Q.-winter of 1990/91. or you didn't?
[Defendants'Counsel]: Nonresponsive. Objection, objection this is
harassing. This isThe Witness: He's harassing me. He ought to be punched in the g-damn nose....
Q.How about your own net worth, Mr. Jaques? What is that?
[Defendants' Counsel]: Excuse me. Object also that this is protected
by aThe Witness: Get off my back, you slimy son-of-a-bitch.
[Plaintiffs Counsel]: I beg your pardon, sir?
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3The Witness: You slimy son-of-a-bitch.
[Plaintiffs Counsel]: You're not going to cuss me, Mr. Jaques.
The Witness: You're a slimy son-of-a-bitch.
[Plaintifs Counsel]: You can cuss your counsel. You can cuss your
client. You can cuss yourself. You're not going to cuss me. We're
stopping right now.
The Witness: You're damn right.
[Plaintifs Counsel]: We'll resume with Judge Schell tomorrow.
Thank you.
The Witness: Come on. Let's go.
[Plaintiffs Counsel]: Good evening, sir.
The Witness: F--- you, you son-of-a-bitch.
After Carroll filed a motion to compel Jaques to answer questions
presented at his deposition and to refrain from verbal abuse, the district
court, on its own motion, noticed and conducted a show cause hearing to
determine whether Jaques should be sanctioned for his abusive conduct
at his deposition. The court considered imposing sanctions pursuant to
Fed.R.Civ.P. 37, but because plaintiffs counsel declined to file an affidavit setting forth his expenses and attorney's fees incurred, Rule 37 was
inappropriate, as were other provisions that award fees or costs to the
offended party. Instead, relying on its inherent power, the district court
imposed sanctions against Jaques in the amount of $7,000 to be paid to
the Clerk of the United States District Court.
V. Conclusion
Each one of us can be found in the parable of the three masons laying up stones. An observer asks each one what he was doing. "Earning a
living," replied the first. "Making a wall," said the second. The third mason said, "Building a cathedral." With which mason do you identify at
this stage of your law practice?
Who is observing you? Do you know who is modeling their conduct
based on your ethical and professional behavior? Never underestimate
the power to influence others positively. "Earning a living" is not enough
in this profession. Just being a lawyer is not enough. Do more. Do it better than before. Always.
93993c)-
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